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PUBLIC COMMENTOR: Emile Monette


I have limited experience with DoD PBPs (a recent 2-yr assignment at DCMA, administering mostly Navy contracts, where the terminology was used but the practice was sparse).  However, my perception is that the greatest need is for training of COs and requiring activity personnel on the methods of designing performance-based payment milestones that are (1) truly performance based and (2) tied effectively to incentives, where appropriate.  The training should also emphasize the "preferred method" status of PBPs, and the collaborative effort (between CO and requiring activity/end user) that is necessary to design effective and meaningful PBP schemes. 

Regards, 

Emile Monette
GSA FSS Acquisition Management Center

PUBLIC COMMENTOR: Arthur T. Mason, Jr.

As an ACO, I have worked with progress payments and performance based payments for some time now. I believe progress payments are preferable over performance based payments. The reason for this, is that progress payments are based on costs incurred, while in my experience, milestones for performance based payments are highly influenced by the contractor, and are skewed in their favor. The number of milestones on many programs may be greater than the line items on a contract, and the fact that the milestones are negotiated/established at the beginning of the contract, does not take into account the fact that the contract changes over the lifetime, and makes many milestones dubious and/or unnecessary as the contract matures.

I also find the time necessary to establish these milestones makes for a number of additional negotiations during the life of the contract, which adds time to administration, rather than streamlining the effort.  

Establishing milestones is supposed to flag problem contracts when a milestone is missed or not billed. I find the loss position in a progress payment caught many more people's attention, when a single milestone could be lost in a myriad of same established in the contract.

I think the policy of utilizing performance based payments as the financing vehicle of choice, much like the policy to pay public vouchers on a cost contract out of sequence. Is a bad idea.

Just my opinion, but I thought I would let you know.

Arthur T. Mason, Jr.

Administrative Contracting/Grants Officer

DCMA BAE Systems, Nashua, NH-GFNA-DE4

PUBLIC COMMENTOR: Roger Brett

I have used performance based payments on several of my battery contracts.   I did so at Doug's request because that was the policy being promulgated.  If I had my way I would never ever use them, but would use progress payments.  When we use progress payments, all the contract specialist has to do is make sure the FAR and DFARS progress payment clauses are in the rfp.  The performance based payments have been an endless source of grief to me and a tremendous amount of extra work.  Initially it seemed simple.  I put some general milestones in the rfp and stated that once award was made we would negotiate detailed performance based payment milestones.  In most cases you cannot finalize those in a competitive rfp, because depending on who gets the award, mfg. processes may be different and events happening at different times.  I intended to negotiate payments for short lead materials, long lead material, and milestones at different stages of production.  The problem I ran into was that the contractor does not get all short lead or all long lead materials in at the same time.  So I had to break it out into many more events, one for this part and that part, etc.  Then many of the items are delivered by the subcontractors every month, not all at once.  Some of these contracts have a performance period of 2.5 years.  So I had to negotiate events for all the deliveries.  These events have to be very well defined, so that the DCMA person who is verifying the event has no question about whether or not it has been completed.

I had to negotiate events for 1st articles and production units.  This last contract I just delegated this negotiation of performance based milestones to the ACO because I did not have time to mess with it.  Because these contractor's are Small Businesses, they expect performance based milestones that will provide financing similar to what they would have gotten under progress payments.

On a more positive note, the DCMA contract administrator said performance based payments are easier for them, that there is a lot of admin work they have to do associated with progress payments that we are not aware of.  Also now that I have been through this on five contracts, I think I could make it easier based on what I know now.

Roger Brett

Crane Division, Naval Surface Warfer Center (NSWC Crane)

Code 1164ER, Bldg. 64

Crane,IN  47522-5001

****************************************************************

PUBLIC COMMENTOR: Frank Skeiber
    With reference to the Federal Register publication of 9/9/04 soliciting commemts on PBPs, I am a Government employee (DCMA) with some experience in the administration of PBPs. I'd like to offer some comments/observations on PBPs. Any such comments are my personal opinion and in no way represent the position of the Agency for which I work.

      Though limited, I've had instances described to me where PBPs under ID/IQ contracts are at the "contract" level rather than the "order" level. That situation presents an administrative quagmire for both DCMA and DFAS which ought to be addressed as it has in the areas of progress payments. There is no less reason to address the matter in the area of PBPs than in the area of progress payments. The similarity of each is highlighted at FAR 32.1001(c) and (d), Policy, stating in pertinent part, that "Performance -based payments are fully recoverable, in the same manner as progress payments..........." and that "For Government accounting purposes, the Government should treat performance-based payments like progress payments based on costs under Subpart 32.5." I recommend that a paragraph substantially as that at FAR 52.232-16(m), Progress Payments (April 2003), be added to FAR 52.232-32, Performance -Based Payments (Feb 2002), as paragraph (n). 

     FAR 32.1002 sets forth the bases upon which PBPs might be made, none of which involve cost. There are instances where contract provisions have been included where PBPs are limited to the lesser of a specified PBP schedule amount or incurred costs. There should be a proscription of said practice in the foregoing cite. Alternatively, a related example might be included at FAR 32.1004 (a) as not being an appropriate criteria or "event". Such is consistent with the intent of PBPs. Reliance on FAR 32.1004(b)(3) to introduce cost as a basis for payment is overreaching at best. Minimally, clarification should be provided.

     FAR 32.1007(a), indicates that the contracting officer responsible for administration of the contract (CAS) shall be responsible for review and approval of performance-based payments. Where contracts are administered by other than the the Procuring Contracting Officer (PCO), the contract administration function of reviewing and approving/disapproving contractors' requests for either PBPs or progress payments are normally not retained by the PCO, but delegated to the Administrative Contracting Officer (ACO). There are a number of instances of which I'm aware where review and approval of PBPs are not delegated to ACOs, notwithstanding the delegation of all other CAS functions, an inefficient practice given the ACOs' presence in or proximity to contractor manufacturing facilities, and familiarity with contractors' business and other systems. Though retention by the PCO is permissible under FAR 42.302(a), I believe that language should be included therein that includes function (a)(12) as an exception to retention absent compelling circumstances to facilitate effective CAS.  Alternatively, supplemental coverage at DFARS 242.302 accomplishing the recommendation might be drafted. I in no way wish to see a requirement that a duty be performed at a particular office or activity or in any way restrict a contracting officer in the performance of any duty properly assigned but only wish to ensure effective CAS in light of the circumstances. The ACO is most often in the best position to do so. It seems to me the intent of the provision was to have ACOs review and approve PBPs. If that was in fact the case, clarification should be provided at FAR 32.1007(a). Perhaps FAR 42.302(a) and DFARS 242.302 would then be conformed with that revision.

    I'd also recommend that existing OSD guidance be updated based on users' experience and that valuation of PBP events receive increased emphasis. I believe it continues to be a weakness of contracting officers.

     Thank you for the opportunity to provide comments.

Respectfully,

Frank Skeiber

 

****************************************************************

PUBLIC COMMENTOR: Cynthia Soladay
I am a Contract Administrator with DCMA Atlanta.  My comments are personal, and do not reflect opinion or policy of DCMA Atlanta.

I have been in the field of contracting for 13 years, as both a Contract Specialist and a Contract Administrator.  I have been with DCMA Atlanta for 3½ years.  I previously worked at Air Force and Army base-level contracting offices.  I have limited experience with performance-based payments; however, I would like to share what I have learned.  

Since July 2003, my office has received three contracts with progress payments.  The DCMA contract administration team encouraged an Army PCO and a Marine Corps PCO to convert progress payments to performance-based payments on two of the contracts, which they did.  
The Navy PCO for the remaining contract with progress payments would not consider performance-based payments, even after I sent her the attached memo.  I want to re-state that I have limited experience.  However, I did not (and still do not) believe that a $161,448.00 firm fixed-price contract for delivery of 7 each catapult control panels within a lead time of less than one year is a good candidate for progress payments.  Furthermore, only a portion of the $161K was subject to progress payments – some parts (really, one bill of materials) for approximately $100K.  The DCMA contract administration team thought it absurd to require DCAA to perform an audit for this small dollar amount per FAR 32.503-3(b).  DCAA performed the audit per the ACO’s request because the Contractor did not meet the “exemptions” listed in FAR 32.503-3(a).  The one progress payment was only $78,819.00.  You asked what should be done to increase the use of performance-based payments.  This case exemplifies the need for more education and emphasis on their use.  
You also asked how to improve efficiency of performance-based payments when used on DoD contracts.  I don’t have the experience to recommend ways of improvement.  However, I will state that administering performance-based payments on one Army contract and one Marine Corps contract is time consuming.  The contracts happen to be with the same Contractor, which is about a 2-hour drive away from our office.  The contracts have distinctly different milestone events which are not on the same payment schedule.  Members of our DCMA contract administration team have been visiting the Contractor frequently to verify the milestone events have occurred.  Obviously, these frequent trips, over the life of two contracts, have an impact on time spent administering other assigned contracts.  My own experience, with only two contracts, makes me wonder how we could possibly effectively administer MORE performance-based payments.  But, since DoD policy states that performance-based payments are the preferred form of contract financing, more are likely to come our way in the future – that is, if the policy is emphasized.  I look forward to reading public comments from others with regard to improving efficiency.

Thank for the opportunity to comment.

Cynthia Soladay

Contract Administrator

DCMA  Atlanta - DCMAE-GAOB

South Carolina Operations Team

PUBLIC COMMENTOR: Kevin Cox 

I appreciate the opportunity to provide my views on PBP. Currently I work for DCMA East District as one of the Performance Advocates for PBP. I also instruct, throughout the East,  a PBP Course DCMA has developed. Prior to my current position I was the Head of Contracts for DCMA Northrop-Grumman Bethpage NY and was fortunate to work with NAVAIR on the first Navy PBP Contract. 
                In improving the efficiency on PBP contracts and as well as the increasing the use of them, the most important issue is PBP education. Contractors and DOD Buying Commands truly are unaware of the benefits of PBP and especially how to structure a PBP Contract to achieve the mutual benefits PBP provide. Progress Payments are most Acquisition Personnel's (Government and Private) comfort zone. They understand them and have used them for years. For us to expect them to embrace PBP without the proper training/awareness is an omission on our part.  Northrop-Grumman Bethpage is  well versed in PBP and our PBP Contracts are written properly. We, again contractor and government,  want and almost have all our contracts financed by PBP. Administration of PBP works well, we interface excellently with DFAS and there is no problem in payment. I also believe the problems cited in DOD IG Report D-2003-106, Administration of PBP Made to Defense Contractors, can be solved through PBP Training. 
                A "PBP Road Show" by OSD would be the approach I would recommend. There are a good number of excellent DOD personnel who have a wealth of PBP experience and knowledge that could  present and educate. Presentations by OSD personnel,  through NCMA would also be  beneficial.
                Thank you again. 

                                                                                        Kevin Cox 

PUBLIC COMMENTOR: Rockwell Collins, Inc. (RCI)
 October 25, 2004
Deputy Director of Defense Procurement

  And Acquisition Policy

Policy Directorate

Room 3C838

3000 Defense Pentagon

Washington, DC  20301-3000
Subject:
Request for Public Comment on Contract Financing:  Performance-Based Payments

Attention:
Mr. David Capitano

Dear Mr. Capitano:

Rockwell Collins, Inc. (RCI) appreciates the opportunity to provide comments in support of DoD’s assessment of Performance-Based Payments.  In response to the request published in F.R. Vol. 69, No. 174, Page 54651, RCI’s comments will be in direct response to the four questions posed:

1. Summary of RCI’s experience in using Performance-Based Payments on DoD Contracts.  RCI has been a long-time advocate of Performance-Based Payments (PBP).  The use of PBP was a fundamental element of acquisition reform, and the emphasis on price and performance rather than traditional cost-based acquisition.  The use of PBP enabled our implementation of a new Enterprise Resource Planning (ERP) System in October 1999.  The incorporation of this commercial type ERP System enabled the integration of Rockwell Collins into a single enterprise serving both the commercial and military markets.  In this environment, contract financing is based on performance rather than cost incurred as in the case of traditional progress payments. RCI has been largely successful in negotiating PBP, and uses that method exclusively for contract financing. In the past three fiscal years, RCI has submitted PBP requests on 44 contracts totaling $124.3M. 

2. Advantages and Disadvantages that Performance-Based Payments have with respect to Progress Payments.
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Advantages of PBP
· PBP drives the Program Team to focus on performance events; and consequently the related PBP billing.

· PBP helps maintain the program schedule; Progress Payments do not provide an insight into schedule performance.

· PBP provides the Contractor an opportunity for increased cash flow; if the billing event is completed ahead of schedule, then payment is received earlier.

· PBP enables reduced cost of administration and streamlined oversight.  Progress payments require a separate system approval by the Government.  Material Management and Accounting Systems are not required for PBP contracts.

Disadvantages of PBP
· Use of PBP requires the agreement of both parties to the contract.  This complicates the source selection process and can disadvantage the offeror seeking the use of PBP.

· Additional effort is required to track each PBP event due date and monitor completion status of each event. This is particularly difficult in a production build environment. The PBP billing schedule is often made more complicated than necessary. 

· Despite the Government’s policy that PBP is the preferred method of financing; certain Contracting Officers have not fully adopted the practice.  This puts the Contractor offering PBP at a disadvantage in a competitive source selection, and could even cause the offeror to be declared non-responsive.

3. What Actions Should Be Taken to Increase the Use of Performance-Based Payments as the Method of Contract Financing on DoD Contracts?  We believe there are several actions, both regulatory and in policy, that DoD can take to increase the use of PBP.  Despite the OSD (AT&L) policy letter of November 13, 2000 requesting that PBP be the sole financing method by FY-2005, there are many Contracting Officers that rely on the FAR language of “PBP are the preferred Government financing method when the Contracting Officer finds them practical”. This provides considerable discretion for the Contracting Officer to include progress payments; which are much easier to include in the solicitation.  Although FAR 52.232-28.  Invitation to Propose Performance-Based Payments, was added by FAC 97-16 in March, 2000, the Contracting Officer must include evaluation criteria in competitive solicitations.  This not only increases the complexity of the evaluation, but discourages offerors from proposing PBP due to the potential downgrading of the proposal.  It is recommended that the FAR be revised as follows:
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· Change 32.1001(a) to require PBP rather than make their use arbitrary.  There should be very few circumstances where Progress Payments should be used.

· Revise FAR 52.232-28 to delete Alternate 1.  There should be no penalty for offering PBP.  In a competitive solicitation, the contracting officer can ensure that the offer is consistent with the PBP criteria of 32.1004 and 52.232-28.

From a policy perspective, we recommend that OSD (AT&L) issue an update to the November 13, 2004 policy letter that reinforces the emphasis on PBP as the “mandatory” form of contract financing.

4.
What actions should be taken to improve the efficiency of PBP when used on DoD contracts?
· Begin PBP discussions with the Contracting Officer (PCO) immediately after a proposal is submitted.  A PCO may require additional detail (expenditure profile by CLIN) or may want to talk to the ACO.  By the time pre-award negotiations begin, the PCO should be well aware of the PBP financing request with no opportunity for "delay pending availability of supplemental data or outstanding questions". In certain situations, it may be feasible to delegate responsibilities for establishing the PBP criteria to the ACO.
· Require a detailed PBP plan and supporting expenditure profile to be submitted with the proposal.
· Update the PBP Users Guide to provide additional examples on how to develop PBP billing events. Emphasis should be on milestones relative to the expenditure profile, and not individual CLIN prices and schedules. 
In summary, Rockwell Collins believes that Performance-Based Payments should continue as the preferred method of contract financing and that it would be appropriate for DPAP to issue an affirmative statement to that affect.

If further information is desired, please contact the undersigned at (319) 295-3107.  Once again, thank you for the opportunity to provide comments.

Sincerely,
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J. F. Steggall

Manager, Contracts & Policy
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